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FEE FOR 
SERVICE 

AGREEMENT 
 

 

City of Aurora 
 

 
This Agreement is entered into by and between EyeMed Vision Care, LLC ("EyeMed") and First American Administrators, 
Inc. ("FAA"), with their principal place of business at 4000 Luxottica Place, Mason, OH 45040 and City of Aurora with its 
principal place of business at 44 E Downer Place Aurora, IL 60505 as Employer and Plan Administrator (“Employer").  
 
RECITALS 
Employer provides benefits for its employees and their qualified dependents and now intends to offer vision benefits to such 
Participants (as defined herein); 
 
Employer has elected to pay for these vision benefits by self-funding vision benefits under its Plan (the “Plan”) and 
contracting out claims administration and Vision Network administration services; 
 
Employer wishes to engage the services of EyeMed and FAA to provide a vision benefit, claims administration, and Vision 
Network administration to assist employer in their responsibilities as Employer for self-funded vision benefits; 
 
EyeMed makes its Vision Network of Participating Providers available to Employer’s Members who have vision care 
coverage;  
 
FAA, a wholly owned subsidiary of EyeMed and a duly licensed third-party administrator in required states, provides certain 
administrative services available to Employer’s Members who have vision care coverage. 
 
NOW, THEREFORE, in accordance with the terms and conditions contained herein, the parties agree as follows: 
 
I. EFFECTIVE DATE, TERM AND RENEWAL 
 

A. Effective Date 
 

This Agreement is effective January 1, 2026 ("Effective Date") and shall continue until terminated pursuant to this 
Agreement. For purposes of this Agreement: (i) all references to “Business Days” shall mean a day when EyeMed and/or 
FAA and Employer are open for business, excluding Saturday and Sunday; and (ii) any references to a particular time of the 
day shall be considered Eastern Time. 
  

B. Term 
 

The Agreement shall commence on the Effective Date and have an initial term of forty-eight (48) months and shall renew for 
two 1 year renewals unless (i) Employer gives written notice to EyeMed at least ninety (90) days prior to the expiration of the 
initial term or any twelve (12) month renewal term; (ii) EyeMed gives written notice to Employer at least one hundred eighty 
(180) days prior to the expiration of the initial term or any twelve (12) month renewal term; or (iii) the Agreement is otherwise 
terminated in accordance with Section XII. 
 
 C. Renewal 
 
At least one hundred twenty (120) calendar days prior to the end of the current term, EyeMed shall provide Employer with 
written notice of the Vision Benefits revised rates for the renewal period.  If Employer does not agree to the revised rates, 
this Agreement shall terminate at the end of the current term. 
 
 D. Definitions 
 
Capitalized terms and otherwise defined terms within the section are defined on Exhibit A. 
 
II. RESPONSIBILITIES OF EYEMED 
 

A. Services 
 
EyeMed shall provide the following: 

 

       A wholly owned subsidiary of EyeMed Vision Care 

FIRST AMERICAN 
ADMINISTRATORS, INC. 
 



10-1999 - EyeMed/FAA—EMPLOYER / NON-ERISA AGREEMENT / PROPRIETARY  Page 2 

 

 
  1. Vision Benefit 
 
EyeMed shall make available to Members the Vision Benefit as set forth on Exhibit B at Participating Provider locations.  
EyeMed shall also provide additional services, including but not limited to, responding to questions from Members, Providers 
and Employer regarding Vision Benefits. 

 
2. Enrollment Information for Participants 

 
EyeMed shall maintain Participant enrollment records based on and in reliance upon data furnished to it by Employer or its 
agent. 
 

3. Identification Cards/Member Materials 
 

EyeMed shall design, produce and distribute identification cards.  In addition, upon request, EyeMed shall make available 
open enrollment materials and other communication materials.  EyeMed agrees to review and advise concerning the 
description of Vision Benefits within Plan documents, including materials intended for distribution to Participants. 

 
4. Customer Service 

 
EyeMed shall train and maintain adequate levels of staff as determined by EyeMed and provide a toll-free telephone number 
to respond to inquiries from Employer's administrative staff, Members and Participating Providers concerning the Vision 
Benefit. 

 
5. Web Access 

 
EyeMed will maintain web access to the Vision Benefit and Member’s eligibility information. 
 

 6. Usage Reporting 
 

EyeMed shall provide standard usage reports annually, as defined by EyeMed, at no charge.  All other requested reports 
shall be produced upon the mutual agreement of the parties, including but not limited to any associated cost(s) for such 
report(s). 
 
  7. Reporting Assistance for Employer 
 
EyeMed shall provide to Employer reports regarding the financial and claims experience of the Plan, and other information 
the Employer reasonably requires that assists Employer in its compliance with income tax, or other disclosure 
requirements. 
 

 B.  Provider Network Services and Provider Locator Service 

1.  Participating Provider Network 
 
EyeMed shall provide a Vision Network of ophthalmologists, optometrists, opticians, and retail optical locations that are 
contracted with EyeMed to deliver services consisting of vision exams, materials, and contact lenses, at negotiated prices 
(“Participating Providers”).  Any additions or deletions to the Vision Network shall be in EyeMed’s sole discretion; provided, 
however, that EyeMed will make reasonable efforts to provide Employer with reasonable advance notice of significant 
changes in the Vision Network, which would materially affect the nature or extent of services provided to Members.  EyeMed 
shall reimburse the Participating Provider at the rate contracted between EyeMed and the Participating Provider, which may 
be an amount different than what is set forth on Exhibit B.  
 

2. Participating Provider Independent Contractor 
 
EyeMed does not employ Participating Providers and such providers are not EyeMed’s agents, partners or subcontractors. 
Participating Providers participate in the Vision Network only as independent contractors.  Participating Providers are solely 
responsible for exercising professional judgment related to a Participant’s care.  
 
  3. Participating Provider Locator 
 
EyeMed shall maintain a Participating Provider locator service that the Member may access through a toll-free telephone 
number, the EyeMed website or the mobile app. 

 
4. Credentialing 

 
EyeMed shall credential, contract with, and re-credential each ophthalmologist and optometrist in accordance with EyeMed’s 
credentialing procedures, which meet NCQA standards.  EyeMed may contract with a NCQA accredited credentials 
verification organization of its choice to perform verifications of the credentials. 
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5. Nondiscrimination 
 
EyeMed's Participating Providers Agreement requires Participating Providers to make its services available to Members on 
the same basis as those services are provided to all other patients, and that Participating Provider shall not discriminate on 
the basis of age, sex, race, religion, or color.  

 
6. Balance Billing 

 
EyeMed’s Participating Provider Agreement requires providers to not balance bill Members for Vision Benefits; provided, 
however, a Participating Provider shall collect from Members any copayment or coinsurance amounts for which Members 
are financially obligated under the Plan and any amounts for non-covered service(s). 
 

C. Claims Processing Services 
 

1. Claims Submission 
 
FAA shall process in-network and out-of-network claims for Vision Benefits. In-network claims will be submitted directly to 
FAA by the Participating Provider.  Out-of-network claims must initially be paid by the Member in full; the Member must 
submit the out-of-network claim (or information) directly to FAA on the appropriate claim form to obtain the appropriate 
reimbursement as set forth on Exhibit B.   EyeMed shall make the out-of-network claim form available to Members through a 
toll-free telephone number or on the EyeMed website.   
 
  2 Claims Delegation 
 
Employer delegates to FAA the discretionary authority to determine the validity of claims and appeals under the Plan. 
 
  3. Claims Processing Services 
 
FAA shall: (a) determine the amount of Vision Benefits payable, if any, for each claim; (b) notify the Member its decision 
concerning the claim; (c) disburse payments to the Participating Provider (per the Participating Provider Agreement) or the 
Member (per the out-of-network information on Exhibit B), as applicable.   
 
  4. Claims Review Services 
 
FAA shall provide for a review of denied claims upon request by the Member.  FAA shall notify the Member of its decision 
upon completion of the review. 
 

5. Run-Out Claims Services 
 
After the termination of this Agreement, FAA shall continue to provide claims processing services and claims review 
services, but only for those claims incurred prior to the date of termination of the Agreement.  FAA shall provide such 
services for a period of twelve (12) calendar months (the “Run-Out Period”) following termination.  During the Run-Out 
Period, FAA will continue to invoice the Employer for the claims cost and will additionally invoice the Employer for an 
administrative fee equal to 6% of the claims cost.  Employer will be responsible for payment of such invoices.  Invoicing and 
payment procedures applicable during the term of this Agreement shall continue to be applicable during the Run-Out Period.  
This clause shall survive the termination of this Agreement. 
 
III. RESPONSIBILITIES OF EMPLOYER 
 

A. Responsibility for the Plan 
 
  1. Plan Administrator 
 
Employer is the Plan Administrator of the Plan.  Employer may name another entity or individual as Plan Administrator, 
provided that such Plan Administrator is not EyeMed or FAA and is neither EyeMed nor FAA employee.  EyeMed and FAA 
expressly decline to accept responsibility for being Plan Administrator.   
 

2. Final Authority for the Plan 
 
Employer retains all final authority and responsibility for the Plan and its operations.  Both parties shall be responsible for 
compliance with any and all applicable laws and regulations. 
  
  3. Plan Amendment and Certification from Employer 
 
Employer represents and warrants that: (a) its Plan documents have been amended, in accordance with 45 CFR 
§164.504(f), so as to allow Employer to receive Protected Heath Information; (b) the Employer has received a certification 
from the Plan in accordance with 45 CFR §164.504(f)(2)(ii), and will provide a copy of such certification to EyeMed prior to 
the Effective Date; (c) the Plan document amendments permit Employer to receive detailed invoices from FAA; and (d) 
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Employer has determined, through its own policies and procedures, that the detailed invoice from FAA contains the 
minimum information necessary for Employer to carry out its payment and health care operations.  

 
B. Enrollment Services 

 
 1. Participant Enrollment Information 

 
Employer will determine Participant's eligibility in the Plan and provide EyeMed with data sufficient to enable EyeMed to 
maintain accurate Participant enrollment records.  In the event benefits under the Plan are made available to an individual 
who is no longer eligible to receive such benefits resulting from Employer’s failure to timely notify FAA of the ineligibility of 
such individual, Employer shall be liable to FAA for the payment of all benefits provided to such individual.   
 

2. Membership File.   
   
Employer will provide EyeMed/FAA with electronic Member enrollment via the EyeMed Group Portal identifying those 
individuals that the Employer determines is eligible to receive Vision Benefits under the Plan.  Employer will update Member 
enrollment additions, changes or deletions via the EyeMed Group Portal as such information becomes available.  Employer 
represents and warrants that, to the best of its ability, the electronic Member enrollment will be accurate, and that 
EyeMed/FAA may rely on such information to authorize services for such enrolled Members.  

 
IV. INVOICING ARRANGEMENTS 

 
A. Invoice for Vision Benefits  
 

FAA shall invoice Employer on a monthly basis for eligible claims processed and paid during the previous month ("Claims 
Invoice").  In addition, FAA shall invoice Employer on a monthly basis administration fee as set forth on Exhibit B 
("Administrative Invoice").  The monthly Administrative Invoice shall be determined by multiplying the number of Members 
identified by Employer’s electronic Member enrollment by the applicable rate set forth on Exhibit B.  For purposes of the 
Administrative Invoice, FAA will count the Members who are active and eligible for the applicable billing month as of the 21st 
day of each month prior to the billing month in which the invoice is issued to Employer.  For example, FAA will determine the 
active and eligible Members for the July invoice as of June 21st. 

 
B. Payment of Invoice 

 
Employer shall pay the entire amount of both the Claims Invoice and Administrative Invoice (excluding only “Disputed 
Amounts”, as defined below) within thirty (30) calendar days from the date of each invoice.  If any non-Disputed Amount 
owed by Employer to EyeMed/FAA is not paid within sixty (60) calendar days of the date of such invoice, EyeMed/FAA may 
apply interest equal to one and one-half percent (1.5%) per month.  In addition, if any Disputed Amount agreed or 
determined to be owed by Employer to EyeMed/FAA is not paid within fifteen (15) business days from the date of such 
agreement or determination, EyeMed/FAA may apply interest equal to one and one-half percent (1.5%) per month.  
Payment shall be considered credited to the account of Employer when received by EyeMed/FAA.  As used herein, 
“Disputed Amounts” shall mean invoice amounts that are subject to a bona fide dispute raised by Employer in a writing 
received by EyeMed/FAA within fifteen (15) calendar days of the date of an invoice therefore and with respect to which the 
parties are making reasonable, diligent and good faith efforts to resolve. 
 
V. RECORDS MAINTENANCE AND AUDIT 
 
 A. Records Maintenance 
 
EyeMed owns and shall keep all books and records necessary to reflect accurately the business it transacts with respect to 
Employer and to determine the respective rights of the parties under this Agreement.  Such books and records shall be kept 
at the principal place of business of EyeMed or at such other location as EyeMed determines in its sole discretion.  All 
records will be maintained for a period of at least seven (7) years after the date they are first prepared or for such longer 
period as may be required by law. 
 

B. Audit 
 
During the term of the Agreement, and at any time within twelve (12) months following its termination, Employer or a 
mutually agreeable entity or a regulatory authority with jurisdiction over Employer may audit or inspect the records of 
EyeMed and/or FAA to determine whether EyeMed and/or FAA is fulfilling the terms of this Agreement.  Employer must 
advise EyeMed and/or FAA at least sixty (60) calendar days in advance of Employer’s intent to audit. The place, time, type, 
duration, and frequency of all audits must be agreed to in writing by EyeMed and/or FAA in advance of the audit, which 
approval shall not be unreasonably withheld. 

 
1. All audits shall be on a regular business day, during normal business hours and conducted in 

such manner as to avoid, to the extent reasonably possible, interference with the normal business functions of EyeMed 
and/or FAA.   Employer shall be solely responsible for all costs of the audit, except for any EyeMed and/or FAA employee 
time and office space.  In addition, Employer shall have the right to review applicable files, records or other information 
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maintained by EyeMed and/or FAA related to Employer, excluding any information, including but not limited to, reports that 
EyeMed considers proprietary. 

 
2. All audits shall be limited to information relating to the calendar year in which the audit is 

conducted and/or the immediately preceding calendar year. With respect to EyeMed’s and/or FAA's transaction processing 
services, the audit scope and methodology shall be consistent with generally acceptable auditing standards, including a 
statistically valid random sample or other acceptable audit technique as approved in writing. 
 

3. Employer will provide EyeMed and/or FAA with a copy of any audit reports. 
 
VI. INDEMNIFICATION 
 
 A. EyeMed and/or FAA Indemnification to Employer 
 
EyeMed and/or FAA will indemnify, defend and hold Employer harmless from and against any loss, cost, damage, expense 
or other liability, including, without limitation, reasonable costs and reasonable attorney fees (“Costs”) incurred in connection 
with any third party claims, suits, investigations or enforcement actions, including claims of infringement of any intellectual 
property rights (“Claims”) which may be asserted against, imposed upon or incurred by Employer and arising as a result of 
(i) EyeMed’s and/or FAA's negligent acts or omissions or willful misconduct, or (ii) EyeMed’s and/or FAA's breach of its 
obligations under this Agreement.  EyeMed and/or FAA shall not be liable to Employer for any third-party claims, suits, 
investigations or enforcement actions, arising directly or indirectly from the acts or omissions of a Participating Provider. 
 
 B. Employer Indemnification to EyeMed and/or FAA  
 
Employer will indemnify, defend and hold EyeMed and/or FAA harmless from and against any loss, cost, damage, expense 
or other liability, including, without limitation, reasonable costs and reasonable attorney fees (“Costs”) incurred in connection 
with any third party claims, suits, investigations or enforcement actions, including claims of infringement of any intellectual 
property rights (“Claims”) which may be asserted against, imposed upon or incurred by EyeMed and/or FAA and arising as a 
result of (i) Employer’s negligent acts or omissions or willful misconduct, or (ii) Employer’s breach of its obligations under this 
Agreement. 
 

C. Notification of Claim 
 
The party seeking indemnification shall notify the indemnifying party in writing within thirty (30) calendar days of receipt of 
any Claim for which indemnification may be sought hereunder and shall tender the defense of such claim to the indemnifying 
party thereafter.  Failure to so notify the indemnifying party shall not be deemed a waiver of the right to seek indemnification 
unless the actions of the indemnifying party have been prejudiced by the failure of the other party to provide notice within the 
required time period. 
 

D. Survival  
 
This clause shall survive the termination of this Agreement.   
 
VII. INSURANCE 
 

A. Commercial General Liability Insurance 
 
EyeMed and FAA shall maintain Commercial General Liability Insurance, including coverage for contractual liability, public 
liability, property damage, products-completed operations, cross liability and severability of interest claims, personal injury 
and advertising injury, with limits of at least: 
 
 $3,000,000 per occurrence 
 $3,000,000 general aggregate 

 
B. Workers’ Compensation Insurance 
 

EyeMed and FAA shall maintain Workers’ Compensation Insurance with benefits afforded under the laws of any state in 
which the services are to be performed and Employer’s Liability insurance with limits of at least: 
 
 $1,000,000 for Bodily Injury – each accident 
 $1,000,000 for Bodily Injury by disease – policy limits 

 $1,000,000 for Bodily Injury by disease – each employee 
 

In states where Workers’ Compensation Insurance is a monopolistic state-run system, EyeMed and FAA shall maintain Stop 
Gap Employer’s Liability insurance with limits not less than One Million Dollars ($1,000,000) each accident or disease. 
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 C. Business Automobile Insurance 
 

EyeMed and FAA shall maintain Business Automobile Insurance with limits of at least One Million Dollars ($1,000,000) each 
accident for bodily injury and property damage, extending to all owned, hired and non-owned vehicles. 
 
 D. Commercial Crime Insurance 
 
EyeMed and FAA shall maintain Commercial Crime Insurance with a limit of not less than Three Million Dollars 
($3,000,000).  The policy shall provide Employee Theft, Premises, Transit, Depositor’s Forgery and Computer Theft and 
Funds Transfer coverages.  The Commercial Crime policy shall include a third-party customer property coverage 
endorsement with limits of at least One Million Dollars ($1,000,000). 

 
E. Managed Care Error and Omissions Insurance 

 
EyeMed and FAA shall maintain Managed Care Organization Errors and Omissions Insurance with a policy limit of not less 
than Three Million Dollars ($3,000,000) each claim and in the aggregate. 

 
F. Policies of Insurance--Financial Rating 

 
All policies of insurance required of EyeMed and FAA herein shall be issued by insurance companies having and 
maintaining a Financial Strength Rating of “A minus” or better and a Financial Size Category of “VII” or better in the A.M. 
Best Key Rating Guide for Property and Casualty Insurance Companies, except that, in the case of Workers’ Compensation 
insurance, EyeMed and FAA may procure insurance from the stated fund of the state where services are to be provided. 
 

G. Cyber Liability Policy 
 
Cyber Liability (System Damage and Business interruption; Privacy Breach Notification Costs; and Data Breach Regulatory 
Investigations) with limits of $10,000,000 in the aggregate.  Such insurance shall cover damages it is obligated to pay 
Employer or any third party, which are associated with any Security Breach or loss of Personal Data. Costs to be covered by 
this insurance policy shall include without limitation: (a) costs to notify individuals whose Personal Data was lost or 
compromised; (b) costs to provide credit monitoring services or identity theft insurance to individuals whose Personal Data 
was lost or compromised; (c) costs associated with third party claims arising from the Security Breach or loss of Personal 
Data, including litigation costs; and (d) regulatory fines and penalties. 
 

H. Proof of Insurance 
 
Upon Employer’s written request, certificates of insurance shall be delivered to Employer upon execution of the Agreement.  
All policies of insurance will endeavor to provide for at least thirty (30) days prior written notice to Employer of the cancellation 
or substantial modification thereof.  All policies required of EyeMed and FAA herein shall be endorsed to read that such 
policies are primary policies and any insurance carried by Employer shall be noncontributing with such policies. 
 
VIII. LICENSE TO USE NAME AND TRADEMARKS 
 

A. Employer’s Use of EyeMed’s Name 
 
Employer may use the EyeMed name, as provided by EyeMed (the “Licensed Marks”) solely in connection with 
communicating the Vision Benefit to its Members and shall not use the Licensed Marks or any other trademarks, services 
marks or trade names of EyeMed (the “Trademarks”) for any other purpose.  Employer shall not use EyeMed's logo without 
prior written consent or inconsistent with the attached General Terms of Use for EyeMed Service Marks and Logos related 
to website linking.  Employer shall not question, contest or challenge EyeMed’s rights in and to the Trademarks, nor seek to 
register the same.  Employer expressly recognizes and acknowledges that the use of the Licensed Marks shall not confer 
upon Employer any proprietary rights to such marks.  Upon termination of this Agreement, Employer shall immediately stop 
using the Licensed Marks.   
 

B. EyeMed’s Use of Employer’s Name 
 
EyeMed may use Employer's name and logo(s) as provided by Employer (the “Licensed Marks”) solely in connection with 
communicating the Vision Benefit and shall not use the Licensed Marks or any other trademarks, service marks or trade 
names of Employer (“Trademarks”) for any other purpose.  EyeMed shall not question, contest or challenge Employer's 
rights in and to the Trademarks, nor seek to register the same.  EyeMed expressly recognizes and acknowledges that the 
Licensed Marks shall not confer upon EyeMed any proprietary rights to such marks.  Upon termination of this Agreement, 
EyeMed shall immediately stop using the Licensed Marks.  
 

C. Remedies  
 
The parties expressly agree and understand that the remedy at law for any breach by it of the terms of this section would be 
inadequate and the damages flowing from such breach are not readily susceptible to being measured in monetary terms.  
Accordingly, it is acknowledged by each party that upon its breach of any provision of this section, the non-breaching party 
shall be entitled to seek immediate injunctive relief and may seek to obtain a temporary order restraining any threatened or 
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further breach without the necessity of proof of actual damage.  Nothing contained herein shall be deemed to limit the non-
breaching party’s remedy at law or in equity for any breach by the breaching party of the provisions of this section which 
may be pursued or availed of by the non-breaching party. 
 
IX. WEBSITE LINKING BY COMPANY 
 
EyeMed is the owner or operator of a web site located at www.eyemed.com (the “EyeMed Site”).  Employer is the owner or 
operator of a website (the “Employer Site”).  EyeMed and Employer desire to allow users of the Employer Site to link to the 
EyeMed Site landing on EyeMed’s home page. 

 
In the event Employer establishes a hyperlink from Employer’s Site to EyeMed’s Site the parties hereby agree to the terms 
and conditions as set forth in the attached General Terms of Use for EyeMed’s Service Marks and Logos, Exhibit C. 
 
X. PROTECTION OF CONFIDENTIAL INFORMATION 
 
Employer and EyeMed shall not disclose to any other person, firm or corporation, or use for its own benefit except as 
provided herein, the terms of this Agreement, or any information that it receives from the other party that is marked either 
"Confidential" or "Proprietary" or "Strictly Private" or "Internal Data," or that is any unmarked information in the form of 
financial information or trade secrets (collectively referred to as "Confidential Information"), without the express written 
authorization of the other party.  Both parties shall take all necessary steps to protect the other party's trade secrets and 
confidential business information and records.  As permitted by law, upon the termination of this Agreement, both parties 
agree to return any and all materials containing such Confidential Information, plus any and all copies, written or machine 
made, in whatever medium, that it may have, within ten (10) days of a request from the other party. 
 
Confidential Information shall not include information that: 

A. Was, at the time of receipt, otherwise known to the recipient without restrictions as to use or disclosure; 
  
 B. Was in the public domain at the time of disclosure or thereafter enters into the public domain through no 
breach of this Agreement by the recipient; 
 

C. Becomes known to the recipient from a source other than the disclosing party, which source has no duty 
of confidentiality with respect to the information; 
 

D. Is independently developed by the recipient without reliance on or access to any of the disclosing party’s 
Confidential Information; or 
 
 E. Is required to be disclosed by a government agency or bureau, by a court of law or equity with competent 
jurisdiction over the recipient or by a recognized body engaged in professional self-regulation (such as national accounting 
or auditing associations), provided that the recipient will first have provided the disclosing party with prompt written notice of 
such required disclosure and will take reasonable steps to allow the disclosing party to seek a protective order with respect 
to the Confidential Information required to be disclosed.  The recipient will promptly cooperate with and assist the disclosing 
party, at the disclosing party's expense, in connection with obtaining such protective order.  
 
XI. BUSINESS ASSOCIATE AGREEMENT/HIPAA PRIVACY 
 
In order to comply with the Administrative Simplification Provisions of the Health Insurance Portability and Accountability Act 
of 1996 (P.L. 104-191), 42 U.S.C. Section 1320d, et. seq., and regulations promulgated thereunder, as amended from time 
to time (statute and regulations hereafter collectively referred to as "HIPAA"), the parties hereby agree to the terms and 
conditions described in the attached Business Associate Agreement, Exhibit D.  Terms used, but not otherwise defined, 
shall have the same meaning as those terms in HIPAA.   
 
XII. TERMINATION 
 

A. Voluntary Termination  
 
This Agreement may be terminated, without cause: (i) by mutual written agreement of the parties; or (ii) by either party 
providing one hundred eighty (180) days prior written notice to the other party at any time during the term of the Agreement 
or any renewal term.   
 

B. Termination for Cause or Default 
 

Either party may terminate this Agreement if the other party is in material breach of this Agreement and fails to cure such 
breach within thirty (30) calendar days after receiving written notice reasonably detailing such breach.  In the event that the 
breach is not cured within the thirty (30) day cure period, this Agreement shall terminate in accordance with the initial notice 
of breach.  Additionally, either party shall be deemed to have materially breached this Agreement upon the occurrence of 
any of the following events, which list is not intended to be inclusive of what constitutes a material breach: 
 

http://www.eyemed.com/
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1. Either party shall become insolvent or otherwise admit in writing its inability to pay its debts 
when they become due, becomes bankrupt, seeks protection under any law for the protection of insolvents, or have a 
receiver or conservator appointed under any law pertaining to such party’s insolvency. 

 
2. Either party fails to remit any amounts due (excluding Disputed Amounts) under this Agreement 

within thirty (30) calendar days of the date such amount is due and payable.   
   

3. Either party shall knowingly commit a material violation of the laws or regulations of any state 
where this Agreement is performed.   

 
4. Any misrepresentation or falsification of any information supplied by Employer or EyeMed for 

consideration by the other, except that EyeMed will not be responsible for any misrepresentation or falsification of 
information provided to it by a Participating Provider.  

 
5. EyeMed or Employer ceases to engage in all business activities.   
 
6. EyeMed substantially fails to perform its obligations under this Agreement, including but not 

limited to maintaining an adequate Vision Network of Participating Providers, maintaining a Participating Provider locator 
service for Members to be able to locate Participating Providers, and maintaining sufficient customer service representatives 
to answer Member and Participating Provider calls. 

 
7. FAA is in default of its payment obligations to any Participating Provider or Members with 

respect to the services rendered under this Agreement to the Member and fails to cure such default within ten (10) business 
days of written notice from Employer, so long as FAA does not dispute in good faith the amount that is owed to the 
Participating Provider or Member.  If FAA disputes in good faith that any money is owed or the amount which is owed, FAA 
is not in default under this Agreement. 
 
XIII. GENERAL PROVISIONS 
 
 A. Requirements Imposed by Law 
 
Each party agrees to adhere to legal requirements imposed by federal, state or other law as of the date such law becomes 
effective and applicable to this Agreement.  

 
B. Independent Contractor 

 
In the performance of the work, duties and obligations of the parties pursuant to this Agreement, each of the parties shall at 
all times be acting and performing as an independent contractor, and nothing in this Agreement shall be construed or 
deemed to create a relationship of employer and employee or partner or principal and agent. 
 
 C. Governing Law 
 
This Agreement shall be governed by and construed in accordance with federal law, and to the extent not preempted, by the 
laws of the State of Ohio. 
 

D.  Entire Contract 
 
This Agreement together with all attachments contains all the terms and conditions agreed upon by the parties, and 
supersedes all other agreements, express or implied regarding the subject matter.  
 

E.  Waiver 
 
The waiver of any party of any breach of this Agreement shall not be construed as a continuing waiver or a waiver of any 
other breach of this Agreement. 

 
F.  Attorney Fees 

 
If EyeMed or Employer find it necessary to enforce any part of this Agreement through legal proceedings, resulting in final 
judgment by a court of competent jurisdiction, Employer and EyeMed agree that each party shall pay all of their own costs 
and attorneys' fees incurred for such purpose. 
 
 G. Severability 
 
In the event that any clause, term, or condition of this Agreement shall be held invalid or contrary to law, this Agreement 
shall remain in full force and effect as to all other clauses, terms, and conditions. 
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H.  Force Majeure 
 
No party to this Agreement shall be liable for failure to perform any duty or obligation that such party may have under this 
Agreement where such failure has been caused by an act of God, fire, flood, strike, unavoidable accident, war or any cause 
outside the reasonable control of the party who had the duty to perform. 
 
 I. Heading 
 
The section headings used herein are for reference and convenience only and shall not enter into the interpretation hereof. 
 
 J.  Counterparts 
 
This Agreement may be executed in several counterparts, each of which shall be deemed an original, but all of which shall 
constitute one Agreement. 
 
 K.  Assignment 
 
This Agreement may not be assigned by a party, in whole or in part, without the prior written consent of the other, except 
that a party may, without the consent of the other, assign this Agreement to an affiliate. 
 
 L. Successor/Survival 
 
All terms of this Agreement shall be binding upon, inure to the benefit of, and be enforceable by the parties hereto and their 
respective successors and assigns. All rights and obligations of the parties arising out of this Agreement prior to termination 
which by their nature are designed or intended to continue shall survive the termination of this Agreement. 

 
M. Amendments 
 

This Agreement may be amended from time to time by mutual agreement between Employer and EyeMed, which 
amendment shall be in writing signed by the parties.  Notwithstanding any provision contained herein to the contrary, each 
party shall have the right, for the purpose of complying with the provisions of any law or lawful order of a court or regulatory 
authority, to amend this Agreement including any Exhibits hereto, to increase, reduce or eliminate any of the Vision Benefits 
provided under this Agreement.  If the parties cannot agree to an amendment, notwithstanding any provision of this 
Agreement to the contrary, Employer or EyeMed may terminate this Agreement as of the end of any month by the giving of 
ninety (90) days prior written notice. 
 

N. No Third-Party Beneficiaries.  
 
Nothing express or implied in this Agreement is intended or shall be construed to confer upon or give any person, other than 
Employer and EyeMed, any right or remedies under or by reason of this Agreement. 

 
O.  Notice 

 
All notices, requests and demands under this Agreement shall be in writing.  They shall be deemed to have been given upon 
delivery if (i) delivered in person, (ii) mailed by certified mail, postage pre-paid and return receipt requested, or (iii)  
 
deposited with an overnight delivery service by a nationally recognized overnight courier service.  Notice shall be effective 
upon receipt and shall be directed to the individuals below and at the address in the first paragraph.   
 
 

If to Employer: 
 
 

Michele Clark 
Interim Chief Human Resource Officer  

If to EyeMed or FAA Matt MacDonald 
President 
CC:  EyeMed Legal 

 
 
 
 

[SIGNATURE PAGE TO FOLLOW] 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement. 
 
EyeMed Vision Care, LLC 
 
 

First American Administrators, Inc. 

Signature _____________________________ Signature: _____________________________ 

Name:  _________________________ Name:  _________________________ 
 

Title:  ___________________________ Title:  ___________________________ 

Date: ___________________________ Date: ___________________________ 
 
 

 
City of Aurora 
 
 

 

Signature: _____________________________ 

Name:  _________________________ 

Title:  ___________________________ 

Date: ___________________________ 
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EXHIBIT A – DEFINITIONS 
 
 
 
I. DEFINITIONS 

 
The following terms used in this Agreement shall have the meaning as set forth hereafter: 
 

A. "Agreement" shall mean the Fee for Service Agreement between EyeMed and/or FAA and Employer 

 

B. "Business Days" shall mean a day when EyeMed and/or FAA and Employer are open for business, excluding 

Saturday and Sunday. 

 
C. "HIPAA" shall mean Health Insurance Portability and Accountability Act of 1996. 

 

D. "Members" shall mean the Participant and eligible dependents who have health benefits under the Plan.   

 

 E. "PHI" shall mean Protected Health Information. 

 
F. "Participants" shall mean the individual who has an employment arrangement, contractual arrangement, or 

affiliation with Employer.   

 
G. "Participating Provider" shall mean the ophthalmologists, optometrists, opticians, and retail optical 

locations who are contracted with EyeMed to deliver services consisting of vision exams, materials, and 
contact lenses, at negotiated prices. 

 

H. "Plan" shall mean the plan established by the employer or other entity for self-funding vision benefits. 
 
I. "Plan Administrator" shall mean the employer named in the plan document as responsible for day-to-day 

operations.  Also known as the Employer. 
 
J. "Employer" shall mean the entity that sponsors the vision plan. 

 

K. "Vision Benefit" shall mean the vision benefit as set forth on Exhibit B available to Members from Participating 

Providers. 
 
L. "Vision Network" shall mean the collection of Participating Providers; the specific network as identified on 

Exhibit B. 
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EXHIBIT B – BENEFIT SCHEDULE- PAGE 1 
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    EXHIBIT B – BENEFIT SCHEDULE- PAGE 2  
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EXHIBIT C – GENERAL TERMS OF USE FOR EYEMED TRADEMARKS, SERVICE MARKS AND LOGOS 

 

These general terms of use (“General Terms”) are for Employer intending to use the EyeMed trademark or service marks 

(the “Marks”), or logos (the “Logos”) (collectively, the “Portfolio”) to provide information regarding EyeMed Vision Care, LLC 

“(EyeMed”) or EyeMed vision benefits plan, or for network providers wishing to use the Portfolio to confirm that they accept 

EyeMed plan members (collectively the “Purposes”).  The Marks, Logos or Portfolio is attached hereto as Attachment 1.  

 

EyeMed’s Portfolio is therefore extremely valuable because it symbolizes the standards of excellence and consistent quality 

associated with EyeMed vision plans.   

 

By using any element of the Portfolio, in whole or in part, Employer: 

 

1. agrees to adhere to (i) the Usage Guidelines as set forth on Attachment 2, and (ii) the Logo Principles as set forth 

on Attachment 3;  

 

2. agree not to use, or to cease using, any EyeMed service mark, trademark or logo other than the marks, 

trademarks and logos provided as part of this agreement.  

 

3. agree to enter into a non-exclusive, non-transferable, royalty-free license for the limited right to use the Portfolio 

solely for the Purposes under these General Terms and according to the guidelines provided with the Marks, 

Logos or Portfolio, which may be unilaterally modified from time to time by EyeMed; 
 

4. acknowledge that EyeMed, its affiliates or their licensors are the sole owners of the Portfolio; 
 

5. acknowledge that the goodwill derived from using any element of the Portfolio inures exclusively to the benefit of 

and belongs to EyeMed, its affiliates or their licensors, as applicable;  
 

6. agree not to (i) interfere with such ownership rights in the Portfolio, including challenging the use, registration of, or 

any application to register any element of the Portfolio (alone or in combination with other elements), anywhere in 

the world, (ii) apply for registration of any element of the Portfolio (alone or in combination with other elements) (iii) 

do any act that could invalidate the registration of any element of the Portfolio, and (iv) harm, misuse, or bring into 

disrepute any element of the Portfolio;  
 

7. acknowledge that, except for the limited right to use the Portfolio as expressly permitted under these General 

Terms, no other rights of any kind are granted hereunder, by implication or otherwise; 
 

8. agree to include in all the uses of the Portfolio the following statement: “EyeMed Vision Care® is a registered 

trademark of EyeMed Vision Care, LLC.” at least once in the document in which the Portfolio is included; 
 

9. agree to submit appropriate samples of the use of the Marks and Logos upon request by EyeMed, for EyeMed’s 

inspection and review; and 
 

10. acknowledge that the limited rights granted under these General Terms can be terminated at any time without 

cause by EyeMed. 
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ATTACHMENT 1 – CAMERA READY LOGO 
 
Color 

 
 
 

Grayscale 
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ATTACHMENT 2 – USAGE GUIDELINES 

A. Authorized Usage 

 

1. Generic Names: You must set any element of the Marks apart from the service it is associated with by always using 

the generic name of the service along with the Marks (e.g. correct: “we offer EyeMed Vision Care® vision wellness 

plans” incorrect: “we offer EyeMed Vision Care®” ). 

 

2. Appropriate Trademark Symbols: You must use appropriate symbols for any Marks (e.g.: correct: EyeMed Vision 

Care®, EyeMedSM; incorrect: EyeMed Vision Care or EyeMed Vision Care™). 

 

3. Distinguishing the Marks: You must set any Marks or Logos apart from the text it is surrounded by. For the Marks you 

may not use underlining, italic type, or bold type for the name (e.g.: incorrect: EyeMed Vision Care®, EyeMed Vision 

Care®, EyeMed Vision Care®). 

 
4. Displaying the Logos:  See the attached Attachment 3 for additional requirements, including:  color, clear space 

around the logo, sizing, format, spelling and examples of incorrect usage.   
 

5. Advertising: Use of the Portfolio is permitted in all forms of print advertising.  Any element of the Portfolio may only be 
used once in each copy.  It can be placed anywhere in the copy, but should never exceed 10% of the size of the ad. 
The marks may be used in your office window. A window decal will be provided to you by EyeMed. 

 
6. Link to EyeMed Website: If expressly authorized in writing by EyeMed, you may place a text link to the EyeMed 

website (www.eyemed.com), so long as the link 

a. is proceeded by appropriate wording such as "This way to eyemed.com" 

b. delivers users to the EyeMed webpage at www.eyemed.com;  

c. provides users with “point and click” feature clearly indicating the link will lead to the EyeMed homepage at 

www.eyemed.com;  

d. does not suggest or imply any affiliation, endorsement or sponsorship of the linking site by EyeMed; and 

e. delivers the EyeMed content in its own browser. 

 

B. Unauthorized Usage 

 

1. Company, Product, Service and Domain Name: You may not use or register, in whole or in part, any element of the 

Portfolio or any potentially confusing variation thereof, as or as part of a company name, trade name, product name, 

service name, or domain name. You may not place your company name, trademark, service mark, or product name, or 

that of a third-party, next to, or combine them with any element of the portfolio. 

 

2. Variations, Takeoffs or Abbreviations: You cannot use any variation, phonetic equivalent, foreign language 

equivalent, takeoff, or abbreviation of any element of the Portfolio for any purpose.  

 

3. Disparaging Manner: You may not use any element of the Portfolio in a disparaging manner. 

 

4. Endorsement or Sponsorship: You may not use any element of the Portfolio in a manner that would imply an 

unwarranted affiliation with or endorsement, sponsorship, or support of your own services or any non-EyeMed services. 

 

5. Merchandise Items: You may not manufacture, sell or give-away merchandise items, including but not limited to T-

shirts and mugs, bearing any element of the Portfolio unless expressly authorized in writing by EyeMed. 

 

6. Advertising: You may not use the Portfolio in television, radio or billboard advertising. 

 

7. EyeMed’s Trade Dress: You may not imitate the distinctive website design or trade-dress belonging to EyeMed. 

 

8. Protected Slogans and Taglines: You may not use or imitate any EyeMed slogan or tagline.  
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ATTACHMENT 3 – LOGO PRINCIPLES  
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EXHIBIT D – BUSINESS ASSOCIATE AGREEMENT 
 

 
I. Definitions  

A. In General.  Terms used, but not otherwise defined, in this Agreement shall have the same meaning as 
those terms in 45 CFR §§ 160.103 and 164.501. 

B. Specific Definitions 

1. “Applicable Law” shall mean any of the following items, including any amendments to any such 
item as such may become effective: 

a. the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”); 

b. the federal regulations regarding privacy and promulgated with respect to HIPAA, 
found at Title 45 CFR Parts 160 and 164 (the “Privacy Rule”); 

c. the federal regulations regarding electronic data interchange and promulgated with 
respect to HIPAA, found at Title 45 CFR Parts 160 and 162 (the “Transaction Rule”);  

d. the federal regulations regarding security and promulgated with respect to HIPAA, 
found at Title 45 CFR Parts 160 and 164 (the “Security Rule”); and 

e. the Health Information Technology for Economic and Clinical Health Act (“HITECH”).  

2. “ePHI” means electronic protected health information within the meaning of 45 CFR § 160.103, 
limited to the information created, received, maintained, or transmitted by Business Associate 
from or on behalf of Covered Entity.   

3. “HIPAA Breach” shall have the same meaning as the term “breach” in 45 CFR § 164.402. 

4. “Protected Health Information” or “PHI” shall have the same meaning as the term “protected 
health information” in 45 CFR § 160.103, limited to the information created, received, 
maintained, or transmitted by Business Associate from or on behalf of Covered Entity. 

5. “Service Agreement” shall mean the Fee for Service Agreement or other agreement for the 
provision of services by Business Associate that is between Covered Entity and/or Employer 
and Business Associate. 

6. “Unsecured PHI” shall have the same meaning as the term “unsecured protected health 
information” in 45 CFR § 164.402, limited to the information created, received, maintained, or 
transmitted by Business Associate from or on behalf of Covered Entity.   

II. Rights and Obligations of Business Associate 

A. General Obligations 

1. Compliance with Privacy Rule. 

a. Business Associate shall not use or further disclose PHI other than as permitted or 
required by HIPAA, the Privacy Rule, and this Agreement. 

b. Business Associate shall use appropriate safeguards to prevent use or disclosure of 
the PHI other than as provided for by this Agreement. 

c. Business Associate shall report to Covered Entity any use or disclosure of PHI, known 
to Business Associate, that is not permitted by this Agreement.  

2. Compliance with Security Rule.   

a. Business Associate shall implement administrative, physical, and technical 
safeguards that reasonably and appropriately protect the confidentiality, integrity, and 
availability of ePHI. 
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b. Business Associate shall report to Covered Entity any Security Incident of which 
Business Associate becomes aware.  Notwithstanding the foregoing, Unsuccessful 
Security Incidents (as defined below) for which no additional notice to Covered Entity 
shall be required. “Unsuccessful Security Incidents” shall include, but not be limited to, 
pings and other broadcast attacks on Business Associate’s firewall, port scans, 
unsuccessful log-on attempts, denials of service and any combination of the above, so 
long as no such incident results in unauthorized access, use or disclosure of PHI. 

3. Compliance with HITECH.   

a. Business Associate shall comply with the breach notification requirements provided in 
Section II.A.4 of the Agreement below.  

b. Business Associate shall not receive remuneration, either directly or indirectly, in 
exchange for PHI, except as may be permitted by HITECH § 13405(d) and the 
Privacy Rule.   

c. Business Associate shall comply with those portions of the Privacy Rule made 
applicable to Business Associate by HITECH.   

d. Business Associate shall comply with those portions of the Security Rule made 
applicable to Business Associate by HITECH.       

4. Breach Notification.  

a. Notice to Covered Entity.  Business Associate shall notify Covered Entity without 
unreasonable delay and within thirty (30) calendar days of Business Associate’s 
discovery of a HIPAA Breach of Unsecured PHI.  The notice to Covered Entity shall 
include the identity of each Individual whose Unsecured PHI was involved in the 
HIPAA Breach, a brief description of the HIPAA Breach and any mitigation efforts.  To 
the extent that Business Associate does not know the identities of all affected 
Individuals when it is required to notify Covered Entity, Business Associate shall 
provide such additional information as soon as administratively practicable after such 
information becomes available.  For purposes of this paragraph, a HIPAA Breach 
shall be treated as discovered as of the first day on which the HIPAA Breach is known 
or should reasonably have been known to Business Associate (including any person, 
other than the one committing the HIPAA Breach, which is an employee, officer, or 
other agent of Business Associate). 
 

b. Notice to Individuals.  Business Associate will provide written notice of the HIPAA 
Breach of Unsecured PHI, on behalf of Covered Entity, without unreasonable delay 
but no later than sixty (60) calendar days following the date the HIPAA Breach of 
Unsecured PHI is discovered or such later date as is authorized under 45 CFR § 
164.412 to each Individual whose Unsecured PHI has been, or is reasonably believed 
by Business Associate to have been, accessed, used, or disclosed as a result of the 
HIPAA Breach.  For purposes of this paragraph, a HIPAA Breach shall be treated as 
discovered as of the first day on which the HIPAA Breach is known or should 
reasonably have been known to Business Associate (including any person, other than 
the one committing the HIPAA Breach, which is an employee, officer, or other agent 
of Business Associate).  

The content, form, and delivery of such written notice shall comply in all respects with 
45 CFR § 164.404(c)-(d). 
 
Business Associate and Covered Entity shall cooperate in all respects regarding the 
drafting and the content of the notice.  To that end, before sending any notice to any 
Individual, Business Associate shall first provide a draft of the notice to Covered 
Entity.  Covered Entity shall have five (5) business days (plus any reasonable 
extensions) to provide comments on Business Associate’s draft of the notice.   
 

c. Notice to Media.   Business Associate will provide written notice of the HIPAA Breach 
of Unsecured PHI, on behalf of Covered Entity, to the media to the extent required 
under 45 CFR § 164.406.  Business Associate and Covered Entity shall cooperate in 
all respects regarding the drafting and the content of the notice.  To that end, before 
sending any notice to the Secretary, Business Associate shall first provide a draft of 
the notice to Covered Entity.  Covered Entity shall have five (5) business days (plus 
any reasonable extensions) to provide comments on Business Associate’s draft of the 
notice.   
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d. Notice to Secretary.  Business Associate will provide written notice of the HIPAA 
Breach of Unsecured PHI, on behalf of Covered Entity, to the Secretary to the extent 
required under 45 CFR § 164.408. Business Associate and Covered Entity shall 
cooperate in all respects regarding the drafting and the content of the notice.  To that 
end, before sending any notice to the Secretary, Business Associate shall first provide 
a draft of the notice to Covered Entity.  Covered Entity shall have five business days 
(plus any reasonable extensions) to provide comments on Business Associate’s draft 
of the notice.   

If the HIPAA Breach of Unsecured PHI involves less than five hundred (500) 
individuals, Business Associate will maintain a log or other documentation of the 
HIPAA Breach of Unsecured PHI which contains such information as would be 
required to be included if the log were maintained by Covered Entity pursuant to 45 
CFR § 164.408, and provide such log to Covered Entity within five (5) business days 
of Covered Entity’s written request.  

5. Subcontractors and Agents.  Business Associate shall ensure that any agent, including a 
subcontractor, to whom it provides PHI agrees in writing to the same restrictions and conditions 
that apply through this Agreement to Business Associate with respect to such PHI. 

6. Access to Books and Records by Secretary.  Business Associate shall make its internal 
practices, books, and records relating to the use, disclosure, and security of PHI available to 
the Secretary for purposes of the Secretary determining Covered Entity’s compliance with 
HIPAA.  Business Associate shall make its internal practices, books, and records relating to the 
use, disclosure, and security of PHI available to the Secretary for purposes of the Secretary 
determining Business Associate’s compliance with HIPAA. 

7. Mitigation.  Business Associate shall mitigate, to the extent practicable, any harmful effect that 
is known to Business Associate of (a) a use or disclosure of PHI by Business Associate in 
violation of the requirements of this Agreement, or (b) a Security Incident. 

B. Obligations Relating to Individual Rights 

1. Restrictions on Disclosures.   Upon request by an Individual, Covered Entity shall determine 
whether an Individual shall be granted a restriction on disclosure of the PHI pursuant to 45 CFR 
§ 164.522.  Covered Entity will not agree to any such restriction, if such restriction would affect 
Business Associate’s use or disclosure of PHI, without the prior consent of Business Associate, 
provided, however, that Business Associate’s consent is not required for requests that must be 
granted under HITECH § 13405(a).  Covered Entity will communicate any grant of a request, 
made consistent with the foregoing, to Business Associate.  Business Associate will restrict its 
disclosures of the Individual’s PHI in the same manner as would be required for Covered Entity.  
If Business Associate receives an Individual’s request for restrictions, Business Associate shall 
forward such request to Covered Entity within five (5) business days.   

2. Access to PHI.  Upon request by an Individual, Covered Entity shall determine whether an 
Individual is entitled to access his or her PHI pursuant to 45 CFR § 164.524.  If Covered Entity 
determines that an Individual is entitled to such access, and that such PHI is under the control 
of Business Associate, Covered Entity will communicate the decision to Business Associate.  
Business Associate shall provide access to the PHI in the same manner as would be required 
for Covered Entity.  If Business Associate receives an Individual’s request to access his or her 
PHI, Business Associate shall forward such request to Covered Entity within five (5) business 
days.   

3. Amendment of PHI.  Upon request by an Individual, Covered Entity shall determine whether 
any Individual is entitled to amend his or her PHI pursuant to 45 CFR § 164.526.  If Covered 
Entity determines that an Individual is entitled to such an amendment, and that such PHI is both 
in a designated record set and under the control of Business Associate, Covered Entity will 
communicate the decision to Business Associate.   Business Associate shall provide an 
opportunity to amend the PHI in the same manner as would be required for Covered Entity.  If 
Business Associate receives an Individual’s request to amend his or her PHI, Business 
Associate shall forward such request to Covered Entity within five (5) business days.   
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4. Accounting of Disclosures.  Upon request by an Individual, Covered Entity shall determine 
whether any Individual is entitled to an accounting pursuant to 45 CFR § 164.528.  If Covered 
Entity determines that an Individual is entitled to an accounting, Covered Entity will 
communicate the decision to Business Associate.  Business Associate will provide information 
to Covered Entity that will enable Covered Entity to meet its accounting obligations.  If Business 
Associate receives an Individual’s request for an accounting, Business Associate shall forward 
such request to Covered Entity within five (5) business days.   

C. Permitted Uses and Disclosures by Business Associate 

Except as otherwise limited in this Agreement or by Applicable Law, Business Associate may:  

 
1. Use or disclose PHI to perform functions, activities, or services for or on behalf of Covered 

Entity, as specified in the Service Agreement between the Parties and in this Agreement, 
provided that such use or disclosure (i) is consistent with Covered Entity’s Notice of Privacy 
Practices and (ii) would not violate HIPAA or the Privacy Rule if done by Covered Entity; 

2. Use PHI for the proper management and administration of Business Associate or to carry out 
the legal responsibilities of Business Associate;    

3. Disclose PHI for the proper management and administration of Business Associate, provided 
that (i) Business Associate obtains reasonable assurances from the person to whom the 
information is disclosed that it will remain confidential and used or further disclosed only as 
Required By Law or for the purpose for which it was disclosed to the person, and the person 
notifies Business Associate of any instances of which it is aware in which the confidentiality of 
the information has been breached or (ii) the disclosures are Required By Law; and 

4. Use PHI to provide Data Aggregation services to Covered Entity as permitted by 42 CFR § 
164.504(e)(2)(i)(B). 

III. Rights and Obligations of Covered Entity 

A. Privacy Practices and Restrictions 

1. Upon request, Covered Entity shall provide Business Associate with the notice of privacy 
practices that Covered Entity produces in accordance with 45 CFR § 164.520.  If Covered 
Entity subsequently revises the notice, Covered Entity shall provide a copy of the revised notice 
to Business Associate.   

2. Covered Entity shall notify Business Associate of any restriction to the use or disclosure of PHI 
that Covered Entity has agreed to in accordance with 45 CFR § 164.522.  Covered Entity shall 
provide Business Associate with any changes in, or revocation of, permission by an Individual 
to use or disclose PHI, if such changes affect Business Associate’s permitted or required uses 
and disclosures. 

B. Permissible Requests by Covered Entity 

Covered Entity shall not request Business Associate to use or disclose PHI in any manner that would not 
be permissible under the Privacy Rule if done by Covered Entity. 
 

IV. Term and Termination 

A. Term.  The term of this Agreement shall begin on the later of the Effective Date defined above or the 
effective date of the Services Agreement and shall end upon the termination of the Services Agreement 
or upon termination for cause as set forth in the following Section IV.B, whichever is earlier. 

B. Termination for Cause.  Upon any Party’s knowledge of a material breach of this Agreement by another 
Party, the nonbreaching Party shall have the following rights:  

1. If the breach is curable, the nonbreaching Party may provide an opportunity for the other Party 
to cure the breach or end the violation.  Alternatively, or if the other Party fails to cure the 
breach or end the violation, the nonbreaching Party may terminate this Agreement and the 
Services Agreement. 

2. If the breach is not curable, the nonbreaching Party may immediately terminate this Agreement 
and the Services Agreement.   
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3. If termination is not feasible, the nonbreaching Party may report the problem to the Secretary. 

C. Effect of Termination. 

1. Except as provided in the following paragraph, upon termination of this Agreement, for any 
reason, Business Associate shall return or destroy all PHI within its possession or control, and 
all PHI that is in the possession or control of Business Associate’s subcontractors or agents.  
Business Associate shall retain no copies of the PHI. 

2. If Business Associate determines that returning or destroying the PHI is infeasible, Business 
Associate shall provide to Covered Entity notification of the conditions that make return or 
destruction infeasible.  Business Associate shall extend the protections of this Agreement to 
such PHI and limit further uses and disclosures of such PHI to those purposes that make the 
return or destruction infeasible, for so long as Business Associate maintains such PHI. 

V. Miscellaneous 

A. Electronic Health Records.   The Parties agree that Business Associate shall not maintain any “electronic 
health record” or “personal health record,” as those terms are defined in HITECH, for or on behalf of 
Covered Entity.  As such, Business Associate has no obligation to document disclosures that are exempt 
from the accounting requirement under 45 CFR § 164.528(1)(i)-(ix), and Covered Entity agrees not to 
include Business Associate on any list Covered Entity produces pursuant to HITECH § 13405(c)(3). 

B. Regulatory References.  A reference in this Agreement to a section in any Applicable Law means the 
section in effect or as amended, and for which compliance is required. 

C. Amendment.  The Parties agree to take such action as is necessary to amend this Agreement from time 
to time as is necessary for Covered Entity to comply with the requirements of Applicable Law.  All 
amendments to this Agreement, except those occurring by operation of law, shall be in writing and signed 
by both Parties. 

D. Interpretation.  Any ambiguity in this Agreement shall be resolved in favor of a meaning that permits 
Covered Entity to comply with Applicable Law. 

E. Effect on Agreement.  Except as specifically required to implement the purposes of this Agreement, or to 
the extent inconsistent with this Agreement, all other terms of the underlying Services Agreement shall 
remain in force and effect. 

 


