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05/11/54 CITY OF AURORA, ILI¥NGIS R
RESOLUTION NO. R94-3&3
DATE OF PASSAGE e a1 194

RESOLUTION AUTHORIZING THE DEVELOPMENT AGREEMENT WITH
MIDWEST MANAGEMENT, INC. (COMFORT SUITES HOTEL)

WHEREAS, the City of Aurora has a population of more than 25,000 persons and

is, therefore, a home rule unit under subsection (a) of Section @ cle VII of the Illinois

Constitution of 1970; and

WHEREAS, subject to said Section, a home r@ u ercise any power and
perform any function pertaining to its government or the protection of the

public health, safety, morals and welfare; an

recently acquired Roundhouse Property

to stimulate economic growth and stabili

WHEREAS, Midwest %
expressed an interest tp deve

b, an“approximately two (2) acre parcel of property located

eighty-three (83) uni mfert Suites Hotel; and
WHEREAS, Midwest and the City desire to enter into a development agreement for

the implementation of said Project.
NOW THEREFORE, BE IT FURTHER RESOLVED by the City Council of the

City of Aurora, Kane and DuPage Counties, Illinois, that the Mayor and City Clerk be and

are hereby authorized to execute the attached Development Agreement.

fq SUBMETTED RY ~ CITY OF AURDRA
3 q P AFTER RECORDING PLEASE RETURN TO
} FLANNING DEPARTMENT

44 E. DOWNER -~ AURORA, TL 40507 ‘9?
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PASSED AND APPROVED on

June 21,1904

7 "_ /;LG/

Aldermen
Ayes (Z Nays
ATTEST:
/y&ubﬁ%S%;k#éé—
dity Clerk L)

This instrument prepared by:
John F. Philipchuck
Dommermuth, Brestal, Cobing
111 W. Downer Place
Suite 300

Aurora, IL 60506

08pam07.158
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510/94, §/31/94, 6/3/94, 6/6/94, G/14/94, 6/15/94

DEVELOPMENT AGREEMENT

This Agreement entered into this Z(ﬂ day of JUU’\Q , 1994, by and between
Midwest Management, Inc., an Illinois corporation, hereinafter referred to as "Midwest",
whose offices are located at 4005 Gabrielle Lane, Aurora, Illinois 60504, and the City of
Aurora, an Hlinois municipal corporation, Kane and DuPage Counties, Illinois, ("City").

WITNESSETH:

WHEREAS, the City is a home-rule unit of local government puisuant to Section 6(a) of
Article VII of the Constitution of the State of Illinois and is ab ized to exercise any
power and perform any function pertaining to its governmept ahd affajrs; and

Central Business District; and

WHEREAS, Midwest has expressed an fintefest\tu elop an eighty-three (83) unit
Comfort Suites Hotel ("Project”) on proximately two (2) acre portion of the

idwest with development assistance for the Project
by conveying to Midwe 8 simp]e title to the said approximately two (2) acre site; and

NOW, THEREFORE eonsideration of the foregoing and the terms and provisions
hereinafter set forth, the parties hereto agree as follows:

(1) Intentions. The parties confirm that this Agreement expresses the parties’
intentions with respect to the Project; and each party agrees to negotiate and
cooperate in good faith and to use its best effort to develop the Project as
hereinafter set forth.

GeLO 1660
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@)

That the foregoing preambles are incorporated herein and made a part of this
Agreement as if fully set forth.

General Provisions.
@) This Agreement shall be governed by the laws of the State of Illinois.

(i)  Time is of the essence.

(iii) Midwest shall, in accordance with the Aurora Sign Ordinance, be
allowed to construct a Comfort Suites identification sign within the
sign easement areas set forth on the Final.Plan referred to herein, at
Midwest’s sole cost. In the event a re monument sign is
constructed for the entire Roundhouse Rroperty at such specified

location, said Comfort Suites identificatjen sign shall be incorporated
into said new monument sign, at no gost, t
provided in Exhibits B and C hegedo. | |/ /\

vy

dwest, other than as
(iv)  City shall deliver or cause to be-dek
five (5) days prior to the exe

6 Midwest, not less than
this Agreement, the plat of

eal estate on or after the date
subject only to (a) the general

herein, and (c) title 3
a definite or ascertai ¢ amount which may be removed upon the
- of which are herein referred to as the

deed 3
permitted exe )} The title commitment shall be conclusive

evidence of good'title as therein shown as to all matters insured by the

ted’exceptions or defects in the title disclosed by the survey,
o which the title insurer commits to extend insurance in the

(v)  If the title commitment or plat of survey discloses either unpermitted
exceptions or survey matters that render the title unmarketable (herein
referred to as "survey defects"), City shall have thirty (30) days from
the date of delivery thereof to have the exceptions removed from the
commitment or to correct such survey defects, and, in such event, the
time of deed deposit shall be thirty-five (35) days after delivery of
revised commitment or the time expressly specified, whichever is later.

9gL0 1560
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(vi)

(vii)

Provisions of the Project.

(@)

If City fails to have the exceptions removed or to correct any survey
defects, or in the alternative, to obtain the commitment for title
insurance specified above as to such exceptions or survey defects
within the specific time, Midwest may terminate this agreement.

This Agreement may be amended or modified only by mutual consent
of the parties hereto.

This Agreement shall be binding upon and inure to the benefit of the
successors and assigns of the Parties hereto.

City hereby agrees to transfer to Midwest
request of Midwest and as provided
approximately two (2) acres of prope

its Land Trust upon

hotel pursuant to the F'
May 9, 1994, all undg

a551gns ang «
envxronme 3

b) The C
ewer, to the required connection point at the
w1th Suff]ClC]lt size and capacity for the

iing therefor. The City shall permit connectlon to the
sewer at the existing manhole structure within the

btilding permit for the hotel, City shall have all said City
supplied utilities available as hereinabove stated.

c) Due to environmental and soil compaction costs, which would
have been incurred for extensive excavatiom, transport and
disposal of special environmental waste related to a fully
excavated site preparation, the City shall instead provide an
amount of $220,000.00 to be used towards a buildable,
structural subgrade or equivalent for the Project.

LELD 1560
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d)

In addition thereto, City bears the cost of removal and disposal
of any special environmental waste from the Property (as
identified in previous environmental reports attached to the
title of the Property) as part of the grading of the Property for
the Project, to a specified grade for a finished site, (being an
integral part of the overall grading plan for the Roundhouse
Property) which grading of the property and final site
engineering therefor shall be at City expense, and City bears
the net special cost of such waste removal for other utility
excavations.

Midwest shall secure both conveptional and Small Business
Administration financing for the ¢
accordance with a binding constructi ntract therefor within

the approximate cost range esti 1
an equity investment equal, to }7,0 .

The City shall reimburse an amount equal to the
net expense for additiotrs nctaral pavement strength

2)

The City, a
Avenue provements to a point of connection with
ing/five (5) feet behind the curb line of said

the Projeet; b
entran e,s depicted on the Final Plan.

k)

difiedtion to the Spring Street entrance, and the costs
erly and easterly shared access lanes other than as
ided’in (f), shall be borne by Midwest.
ity shall bear the third party construction management
e apphcable to the described site development responsibilities
the City hereunder.

Midwest shall receive a full set of Final Engineering Plans for

the site at the time of execution of this Agreement.

The City may either directly contract for said expenses as are
provided for and deemed necessary hereunder or may
reimburse Midwest therefor if such is provided through
Midwest’s construction contract.

8ELO 1560
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(i) Midwest agrees to indemnify, hold harmless, and defend the City
against any claim, loss, damage or injury arising out of any action by
Midwest, its contractors or agents, associated with the Project.
Midwest will further reimburse City for any damage to City property
caused by Midwest, its contractors or agents.

(iii) The deed shall be deposited into an escrow account with Chicago Title
Insurance Company, Geneva, Illinois, within five (5) business days
after the execution of this agreement under condition that if Midwest
shall not have both construction financing and 2 commitment for
permanent financing for the Project together with a binding
construction contract therefor within the approximate cost range
estimated herein, by September 1, 199 e Property shall not be

be released from said

escrow account, to the City and the deed sh ereupon be released
from said escrow account to the C Agreement shall
thereupon terminate. If all afor dns‘are met, the escrow
instructions shall provide that ‘th hall be transferred to
Midwest. Title and escrow expenses Shall be shared equally by the
parties.

(4)  Termination of Agreement. Tk

fh in this Agreement which sale or
disposition within eighteen (18) months after the issuance of the Certificate
of Occupancy shall be copésntad t& by the City, or as otherwise specifically
provided.

66L0 1660

IN WITNESS WHEREOF,the ies have executed this Agreement on the day and year

CITY OF AURORA
a Municipal Corporation

SEAL] /W%D

David L. Pierce, Mayor

MIDWEST MANAGEMENT, INC.

ATTEST;

% KA— [SEAL] By: 40[4»2@@ . ngé@u

" OFFICIAL SEAL *“
1s3d. TODD BLINCOE

NOTARY PUBLIG, STATE OF ILLINOIS
MY COMMISSION EXPIRES  4/8/9%

08|
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~ ORIGINAL

PONAHUE and THORNHILL, INC.
PROFESSICNAL LAND SURVEYORS
SUBDIVISION — INDUSTRIAL — FARMS
TOPOGRAPHICAL — RESIDENTIAL — MORTGAGE
LEGAL DESCRIPTIONS — MAPPING — HIGHT-OF-WAY

7 RICHARDS STREET

GENEVA, ILLINOIS 60134
708-232-7418 June 10, 1994

FAX # 708-232-7626

TRACT TO BE KNOWN AS LOT 2, ROUNDHOUSE

That part of the Original Town of Aurora, Ag 3 to the plat
thereof recorded August 8, 1839 in Rqa; ] at page 160,
part of LaSalle Street, and part of “&¢ 2, Township 38
North, Range 8 East of the Third Principa

follows: Beginning at the point
southeasterly line of North Broadway
of Spring Street; thence southe:é&
line 230.96 feet; thence northgs
angle of 99°18°05" with the
clockwise therefrom) 264.72 fe
angles to the last desci
northeasterly- at right angles
feet; thence northwesterly. at
course 187.0 feet; thence
last described course 25
line forming an angle of
course (measured counteg
southeasterly line of
along said southeastey
the last describé
feet to an angle
along a southe
angle of 165¢
counter-clocky
beginning, in
containing 2.001

ersection of the
northeasterly line

ong & line forming an
ibed course (measured
e northwesterly at right
YT se 7.0 feet; thence
last described course 70.0
angles to the last described
terly at right angles to the
g thence socuthwesterly along a
946°' 23" with the last described
ise therefrom) 104.58 feet to a
th Broadway; thence southwesterly

(measured clockwise therefrom) 53.0
sdutheasterly line; thence southwesterly
ine of said North Broadway forming an
with the last described course (measured
ierefrom) 255.99 feet to the point of
ty of Aurora, Kane County, Illincis and

EXHIBIT "A"
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LEGAL DESCRIPTION

TRACT TO BE KNOWN AS LOT 2, ROUNDHOUS EDIVISION

That part of the Original Town of Aurora, to the plat
thereof recorded August 8, 1839 in Re at page 160,
part of LaSalle Street, and part of Township 38
North, Range 8 East of the Third Princi dian described as
follows: Beginning at the point e section of the
southeasterly line of North Broadway northeasterly line
of Spring Street; thence southeagy said northeasterly
line 230.96 feet; thence northedsie gng a line forming an
angle of 99°18'05" with the { ibed course {measured
clockwise therefrom) 264.72 g

angles to the last desc Fse 7.0 feet; thence
ast described course 70.0
feet; thence northwesterly. a
course 187.0 feet; thence sob esterly at right angles to the
last described course 25.£ z thence southwesterly along a
line forming an angle of 146723" with the last described
course (measured counter-ic kwise therefrom) 104.58 feet to a
southeasterly line of .sajd Nd&roth Broadway; thence southwesterly
along said southeastey bhine~forming an angle of 92915’06" with
the last described ¢ (measured clockwise therefrom) 53.0

feet to an angle{i a 1% edtheasterly line; thence southwesterly
along a southeastenl ine of said North Broadway forming an
angle of 165°15'5%3 MA the last described course (measured
counter-clockwise therefrom) 255.99 feet to the point of
beginning, in \t ity of Aurora, Kane County, Illinois and

EXHIBIT A
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EXHIBIT B

DECLARATION OF EASEMENTS

AND

COVENANTS FOR MAINTENANCE OF PUBLIC AND PRIVATE FACILITIBG

This Declaration of Easements and Covenants is made this ZHST
day of :ﬁ;QQJ + 1994 by the City of BAurora, (hereinafter
referred to as “"Declarant"), the Owner of Record of the property
described in the attached Exhibit "A" and known as the Roundhouse
Subdivision, situated in the City of Aurora and comprising of three
(3) lots (hereinafter referred to as the "Propexty"}.

WITNESSETH:

WHEREAS, Declarant is the record owner/g 2 and 3
comprising all of the lots in the Roundh<> ion; and

WHEREAS, construction of a Hotel and &
is about to begin on Lot 2 of the Prope

dtel contemplate the
ght poles, electric
storm sewer with all
kg but not 1limited to

WHEREAS, the development pla fo
construction and installation !
lines, a public water main, and
related appurtenances theretg
hydrants, valves, manholes and
galled the “Facilities"), a
Property, within designated
Exhibit "A" attached hereto and
and serve various portions

locations throughout the
asements all as shown on
have been designed to benefit
roperty; and

the right to use and be

obligation to pay a pr trQnate share of the costs to operate and
maintain such Fac}&%t eg?&ag

WHEREAS, }xzyesires to provide easements for the
operation and cevof the Facilities and to provide for the
sharing of t cosys; incurred to operate and maintain the
Facilities by th s of the Property.

NOW, THEREFORET”Beclarant as the owner of the Property herein
described, makes the following declaration of covenants and grants
the following easements: '

A. GRANT OF NON-EXCLUSIVE EASEMENTS

1. Declarant hereby grants to the owners, from time to
time of the Property and their successors and assigns (hereinafter
collectively called the "Owners" and each individually called an
"Owner") non-exclusive easements over the Property as follows:

1

7

uplheals
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a.) A 10 foot wide strip with its centerline along

the storm sewer in Lot 2 providing outlet to
the storm sewers in Lot 1.

b.) A 10 foot wide strip along the public water
mains within Lot 2.

€.} A 10 x 10 ft. area for each sign and light pole
shown in Exhibit A.

d.) A 10 foot wide strip with its centerline along
the electric lines feeding the light poles and
signs.

(Hereinafter the above des ed portions of
the Property are collegti called the
"Easement Area“.)

ver the Easement
reserved on the
egress and access

The non-exclusive easements hereby‘é}
Area are subject to the City Easements gra d
Plat of Subdivision and easements for j
heretofore granted by Declarant.

2. The Owners shall haveg
Easement Area with such personne
to maintain, operate, repair, /%
Facilities. (Hereinafter the
called the "Easement Activitiée
Activities, it is necessary to
replacement items shall be o
as the item being replaced.

to enter onto the
nt as may be necessary
tore and reconstruct the

hen, as part of the Easement
g/any light pole or signs, the
H lar model, size and dimensions

3. The use and occub
the Easement Activitie
conditions and obligat

of the Easement Area for any of
subject to the following terms,

a.) The Owi
restore

have the obligation to repair and
ovements on the easement area which are

damaged, d ed, or disturbed in connection with or
as an re of any Easement Activities, to the same
condi 1, _#s/ existed prior to the undertaking of such
Easemen ivity, upon completion thereof or as soon as

practica thereafter if the Easement Activity is
undertaken during the winter months and restoration
cannot occur until spring or summer (i.e. repaving or
replanting of trees and shrubs). The obligation to
restore shall include, without limitation, repaving and
re-striping of parking areas, the replanting of trees,
shrubs and grass and replacement of sod.

b.) Except in the case of an emergency, no less than 10 days’
advance notice shall be given to the Owner(s) of the

2
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Easement Area before such Area is entered and used for an
Easement Activity.

€.) The Easement Area shall be kept free and clear of
mechanics liens and all work performed as an Easement
Activity shall be done in a good and workmanlike manner
and shall be done in accordance with all applicable
rules, regulations, laws and ordinances.

d.) The use and occupation of the Easement Area and the
undertaking of any of the Easement Activities thereon
shall be done in such a manner so as not to disturb or
disrupt or to minimize the necessary disruption of: (i)
any public utility facilities or othe ivate Facilities
that may be installed within portio of the Easement
Area; (ii) the other uses for which ement Area has
been constructed and improved, i
parking; or (iii) the use t
having rights to use the Ea
easements delineated on the Pl
easements for ingress, egre
Declarant.

ther entities
by virtue of
bdivision or the
access created by

4, The Easements hereby g«
Property and are for the benefit
Owners of the Property and

tended to run with the
11 be binding upon the
cgssors and assigns. The

easement appurtenant to
Lots 1 and 3. The easement ove

appurtenant to Lots 2 and 3.

B. DECLARATION OF COVEN

1. With the ownershi each Lot comprising the Property
and any portion thereo the ownership of the Facilities,
excepting the public wg i@iTls, installed and maintained thereon,

Facilities instal : dintained throughout the Property but
subject to the obiil n to pay assessments representing each
¢ and expenses incurred to perform the

The Declaran or the Property, hereby covenants, and each
Owner of any Lot, by the acceptance of a deed of conveyance
thereto, is deemed to covenant and agree to pay to the Managing
Owner (hereinafter defined) assessments (but as to Easement Area 1
only after development occurs thereon) representing its share of
the costs and expenses incurred to perform the Easement Activities.

2. In recognition of the fact that all lots will not derive
equal benefit from all components of the Facilities, the share of
costs and expenses to be assessed against each Lot as a result of
Easement Activities shall be computed on the following basis:

3
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SIGNS PLUS CURB & GUTTER AND PAVEMENT REPLACEMENT, THE PLANTING

QF TREES AND SHRUBS DUE TO PUBLIC WATER MAINS MAINTENANCE

ACTIVITIES
LOT OWNER PERCENT OF COST
1 50
2 50
3 0

LIGHT POLES, ELECTRIC LINES AND ALL APPURTENANCES

LOT OWNER PERCENT OF QST

1 50

2 50

3 0 égi;\\;ﬁN |
PRIVATE STORM SEWER SYSTEMS ANOD)A %%E CES

LOT OWNER PER keeéT

1 45

2

3

larges incurred to provide
ts installed on the 1light
. 1ights or to replace or repair
i feeder lines which comprise a
borne and paid by each Owner, as

The payment of the cosk
electric power to illuminate
poles, to replace the bulbs i
the light poles and related

part of the Facilities sh

1
follows:

OWNER

PERCENT

50
50
0

For purpos

ls Declaration, the costs and expenses to be
assessed againsk

Lot shall include any and all costs and
expenses incurred erform the Easement activities including but
not limited to amoufits paid to engineers, contractors, consultants,
attorneys, materials, equipment permits, and inspection fees,
Cogether with an administration fee of up to 10% of the total cost

to the Managing Owner (hereinafter defined) as reimbursement for
its services.

3. Since it 1is contemplated that the Facilities, while
benefiting all portions of the Property, will be installed as part
of the Hotel development on Lot 2, then the owner of Lot 2 is
initially designated the "Managing Owner" of the Property. Once

4
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the development of Lot 1 is completed, then the owner of Lot 1
shall be the Managing Owner and his duties shall commence thirty
(30) days after the issuance of the First Occupancy Permit for any
of the buildings to be built and occupied in Lot 1. The Managing
Owner shall have the responsibility to perform or engage others to
perform the Easement Activities when necessary to maintain the
Private Facilities for the benefit of all Owners of the Property.
The Managing Owner shall have the right to engage a third party to
keep the books, records and accounts and to perform the duties and
obiigations herein imposed upon the Managing Owner.

In the event the Owner of Lot 2 fails to discharge its
responsibilities as Managing Owner, within 30 days after a request
therefor from one or more Owners of other porti of the Property,
any other Owner may perform or cause the n sary Easement
Activities to be performed.

In the case of an emergency requirin
the Facilities operational, any Owner m
Activities required as a result of such e

In the event an Owner or Owners o
perform or cause Easement Activitia
failure of the Managing Owner to die S responsibilities or
due to an emergency, such Ownef _ shall have the same
rights of assessment, lien and, o ghts hereinafter granted to
the Managing Owner with respe
performed or performed.

4, The Managing Owner _s 10t be liable to other Owners of
the Property for any mista in \jud
made in bad faith. The Owng the Property shall indemnify and
hold the Managing Owne less against all contractual
liabilities to others i
Managing Owner unless guysh ‘agréements shall have been made in bad
faith or with kpowXedge™ that the same was contrary to the

i D axat¥on, but only to the extent that such
contractual liabilitis eed the Managing Owner’s proportionate
g T provided in Paragraph 2 hereof.

5. In the a disagreement arises as to the need to
undertake the Easa Activities with respect to the Facilities,
the determination by two owners shall be final and binding upon all
Owners of the Property.

6. Except in cases of emergency where necessary to keep the
Facilities operational, no Owner shall make any alterations to or

changes in the Facilities without the prior consent of the City of
Aurora.

7. Any expenses or costs incurred with respect to
maintenance and/or repair of any portion of the Facilities due to

5
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charges to illuminate the lights on the

‘account concerning expendituré

the willful or negligent act of any Owner, its lessees, guests or
invitees, shall, notwithstanding any provision herein to the
contrary, be assessed solely to such Owner and its Lot.

8. Prior to undertaking any Easement Activities other than
those due to an emergency, the Managing Owner shall notify each
Owner in writing as to the amount of cash estimated to be required
for such activity and setting forth the amount thereof being
assessed to each Lot. The assessment based on such "estimated cash
requirement” shall be due and payable within thirty (30) days.

If said "estimated cash requirement" proves inadequate to
defray the expenses and costs, then the Managing Owner has the
right to issue a supplemental assessment which hall be due and
payable within fifteen (15) days. If, when all s and expenses
have been paid, the Managing Owner has not expended the
monles paid as the "estimated cash requireme the Easement
Activity, the Managing Owner shall refuynd
proportionate share of such unexpended muyi

With respect to the costs and exj For electric power
wles and signs, the
ue monthly notices

each Lot for such

Managing Owner shall have the r
setting forth the amount being
electric power charges. Such asg
within fifteen (15) days.

.The Managing Owner .
respect to the Facilities.

Such records shall be available-far “nspection by any Owner, during
normal business hours.

<;>0 herwise escape liability for the

No owner may wai
herein by non-use of the Facilities.

assessments provided fo

9. The amou pssessment shall constitute a lien on
each Lot until pai'd by “\hg OWher thereof. If the assessment is not
paid by the due da he assessment shall bear interest from the

P ymefit at the maximum rate of interest then
permitted by la t to exceed 20%. The Managing Owner may
bring an action against the Owner obligated to pay the
assessment, or foiy ose the lien against the lot. BAll interest,
costs and reasonabl& attorney’s fees and disbursements pertaining
to said assessment shall be added to the amount of such assessment .

~Upon the recording of notice of lien by the Managing Owner, it
shall be a lien upon the portion of the Property to which it

pertains prior to any other liens or encumbrances, recorded or not
recorded, except only:

a.) Taxes, special assessments and special taxes
theretofore or thereafter levied by any political

6
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subdivision or municipal corporation of this State
and other State or Federal taxes which by law are a
lien on the interest of such Owner prior to pre-
existing recorded encumbrances thereon; and

b.) Encumbrances on the interest of such Owner recorded
prior to the date such notice is recorded, which by
law would be a lien thereon prior to subsequently
recorded encumbrances.

Except when pursuant to Paragraph 3 above, an Owner or Owners
other than the Managing Owner undertake Easement Activities, the
lien shall be in favor of the Managing Owner. ,Where a portion of
the Property is sold at a public or private sa pursuant to this
Declaration because of the failure to pay assessin , the Managing

Owner shall have the power to bid in the amo;?pﬁiéAT~e assessment.
C. GENERAL PROVISIONS APPLICABLE TO THIS E@ ON

N '
g \Dédlaration and the
nats to run with the

lAure to the benefit
Oyner and his or her
; purchasers, lessees,
L or acceptance of the
or any interest therein,
poption of the Property is
id agree to be bound by the

1. Declarant hereby declares that
covenants established herein shall be
land. Said covenants and restrictions

respective heirs, representatives
grantees and mortgagees. By t
conveyance of a portion of thg
the person or entity to whof
conveyed shall be deemed to
provisions of this Declaratio

2. s arid obligations set forth herein
shall attach to and run wi ownership of a Lot comprising a
part of the Property, and may be severed or alienated from such
ownership.

3. GE eds of conveyance, or in any mortgage
or trust deed or o idénce of obligation or transfer, of the
Property shall ,cau sements and covenants herein contained
to be binding u : grantee, mortgages or trustee and their
successors andnasgi as fully and completely as though said
easements and co ntg were full recited and set forth in their

4, Notices provided for in this Declaration shall be in
writing and shall be addressed to an Owner other than the Declarant
at the address specified in the instrument conveying a portion of
the Property to such Owner. However, any owner may also designate
a different address at which he is to be notified. Any notices
required pursuant to the provisions of this Declaration shall be
deemed to have been properly served when mailed, postage prepaid,
certified mail or registered mail, return receipt requested, to the
last known address of the addressee, or when delivered in person

7
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with written acknowledgement of the receipt thereof.

5. If any provision of this Declaration shall be held
invalid, it shall not affect the validity of the remainder of the
Declaration, If any provision of the Declaration is deemed to

violate the rule against perpetuities or any other rule, statute or
law imposing time limitations, then such provisions shall be deemed
to remain in effect until the death of the last survivor of the
now-living descendants of the President of the United States, Bill
Clinton, plus twenty-one (21) years thereafter.

6. The Managing Owner shall have the right to enforce, by
any proceeding at law or in equity all restrigtions, conditions,
covenants, reservations, liens and charges now ereafter imposed
by the provisions of this Declaration. Failu the Managing
Owner to enforce any covenant or restriction .k contained in
this Declaration shall be deemed to be abrag r waived by
reason of any failure to enforce same irrﬁﬁ, the number of
violations or breached which may have ocefit

7. All right, remedies and pp
Managing Owner pursuant to any of the
or conditions of this Declara
cumulative, and the exercise of a;

granted to the
nnovisions, covenants
1l be deemed to be
e shall not be deemed
shall it preclude the
rom exercising such other
and additional rights, remedié {eges as may be granted to

the Managing Owner at law or

8. The provisions of -~this Reclaration shall be liberally
construed to effectuate the bions of Declarant.

9 In the event titl Lot is held by a land trust under
which all powers of manggeinen dperation and control remain vested
in the trust beneficigr beneficiaries, then the trust estate
under said trust afi eficiaries thereunder from time to time

shall be liable fg t ¥f any obligation, lien or indebtedness
created under i i

made against ay
or obligation

{tYe holder trustee personally for any claim
hereunder and the trustee shall not be
obligated to seqhb unds or trust property to apply in whole or
in part against a ¢h lien or obligation, but the amount thereof
shall continue to be a charge or 1lien upon the premises
notwithstanding any transfers of beneficial interest or in the
title of such real estate.

10. The covenants and provisions herein are intended to inure
to the benefit of the City of Aurora and it is specifically
provided as follows:

&.) That the City of Aurora is hereby granted a perpetual
easement, right and privilege to enter upon the Easement

8
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Area for the purpose of providing fire and police
protection and, further, for the enforcement of all
municipal ordinances enacted for the health, safety and
welfare of the citizens of the City, including such
traffic regulations of the City as may relate to fire
protection.

b.) Upon the failure of the Managing Owner to perform any of
its duties or other obligations relating to the
Facilities resulting in either the continuation or
creation of a nuisance or violation of municipal
ordinances as provided for in (a) above, upon written
notice to the Managing Owner and the tinued failure of
the Managing Owner to perform such d s or obligations
within ten (10) days of delivery of su otice, the City
of Aurora shall have the right to en the Easement
Area to correct or eliminate such ] or ordinance
violations. The cost of su@ 1 be a lien
against the Property (upon pex? 6f the lien by
recording with the Recorder 5, Kane County,
Illincis) and shall be assess 3€” each Owner of the
Property and the City of Aurof also have the right
to file suit against the the Property in any
court of competent jurj recover the costs of
such work.

11. The provisions of t
instrument in writing setting
the Owners of Lots 1 and 2 plus
as the Declarant owns any po#td
shall become valid until a
then have been placed of r
for Kane County, Illinois.

a ion may be amended by an

the Property. No amendments
Lorrect copy of the same, shall
iin the Office of Recorder of Deeds

Declarant has affixed its hand and
sve written.

ATTEST:

(bt tsnhogs
a 7D

¢ amendments and executed by
larant, but only for so long’

ISLO 18610
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EXHIBIT C ORIGINAL

DECLARATION OF EASEMENTS FOR INGRESS AND EGREBG

and

COVENANTS FOR MAINTENANCE OF EASEMENT PREMIS@S

THIS DECLARATION is made this day of +1994 by the
City of Aurora (hereinafter referred to as “Declarant")}, the owner of
record of the property described in the attached EXHIBIT "A" and known
as the ROUNDHOUSE SUBDIVISION, situated in the City of Aurora and

comprising of three (3) lots (hereinafter referred to as the
"Property").

WITNESSETH

WHEREAS, Declarant as the record owner o
ROUNDHOUSE SUBDIVISION, intends to sell Lot

which may include any of the uses as perpitt
and

1, 2 and 3 of the
for developments
the existing zoning;

WHEREAS, construction of a Hotel
about to begin on Lot 2 of the Property
plans for the Property which coqi?

F¢lated improvements is
rdance with development

egress to or from the Property,
be located so that they may be
portions of Property; and

Qte rights with respect to access,
om time to time, of the Property

and their successors and assj @llectively the "Owners") over those

portions of the Property, as
used for sidewalks, drivewa
and 2 (hereinafter referred
provide a method for the
the Easement premises
highway rights of
"AY,

nd roadways comprising Easement Areas 1
y the Easement Premises) and further to

ing’/of the cost of maintaining portions of

NOW, THE
described, gra
declaration of ¢

c¥arant, as the owner of the Property herein
following easements and makes the following

A. GRANT OF NON-EXCLUSIVE EASEMENTS.

1. Declarant hereby grants to the Owners, their successors,
assigns, agents, employees, invitees and guests (collectively the
"Grantees"), a non-exclusive easement for ingress and egress over and
upon all sidewalks, driveways and roadways that may be constructed upon
the Property in the locations shown as comprising Easement Area 1 and 2
and identified on Exhibit "A" and which shall hereinafter be called the
"Easement Premises", comprising Easement Areas 1 and 2, for access to

and from all portions of the Property and to and from all buildings and
structures constructed thereon to and from the adjacent public streets,

¢8L0 1560
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together with the right to enter onto the Property with such personnel
and equipment for the purpose of cleaning, snow removal, constructing,
maintaining, repairing, renewing, restoring and replacing such
sidewalks, driveways and roadways on the Easement Premises.

2. At such time or times as development plans are prepared for any
one of or all of Lots 1, 2 and 3 and the location is known for an
additional utility easement, as required by the Declarant. Declarant
reserves the right to record an Amendment to this Declaration with an
Amended Exhibit “A" showing the location of the additional easement
which together with those shown on Exhibit “A" hereto shall thereafter
constitute the “Easement Premises". Nothing herein shall be construed
as obligating Declarant to expand the Easement. Premises in connection
with such development.

3. The use and occupation of the Easement.p
of any one of the lots comprising the Prope
hinder or impede the use thereof by t 3 es¥of the other lots
comprising the Property.

ises by the Grantees

4. The easement hereby granted
Property and is for the benefit of and
of the Property and their success&}s :
Lot 2 shall constitute an easemet
easement over Lot 1 shall constj
and 3.

ded to run with the
binding upon the owners
igns. The easement over
fant to Lots 1 and 3. The
gement appurtenant to Lotg 2

B. . DECLARATION 'OF COVENANTS.

h, lot comprising the Property and any
fion to pay assessments representing
expenses incurred to maintain, repair
/ which costs and expense shall cover:
ic signs, pavement markings, cleaning,
Ing (collectively "Easement Maintenance").

1. With the ownership o
portion thereof shall go thé
each lots’s share of the cof
and renew the Easement Pre
pavement, curb and gut
snow removal, plowing

Easement Mai
the initial const
Easement Premiss
expenses to ma
Premises used
solely by the owre

8N sHall not include any costs and expenses for
i nd installation of the items comprising the
skWall Easement Maintenance include any costs and
epair and renew those portions of the Easement
alks. Such costs and expenses shall be borne
the lot upon which such sidewalks are located.

The Declarant, for the Property, hereby covenants, and each Owner
of any lot, by the acceptance of a deed of conveyance thereto, is deemed
to covenant and agree to pay to the managing owner (hereinafter defined)
assessments (but as to Easement Area 1 only after development occurs
thereon) representing its share of the costs and expenses incurred for
Fasement Maintenance.

2. The share of costs and expenses to be assessed against each lot
for cleaning, snow removal, plowing and salting of the Easement Premises
shall be as follows:

ESLO 1560

2 =/




0811L0%%6

EASEMENT AREAS 1 AND 2

Lot 1 50%
Lot 2 50%
Lot 3 0%

The share of costs and expenses to be assessed against each lot for
maintaining, repairing and renewing the pavement, curb and gutter,
traffic signs and pavement marking within the portions of the Easement
Premises delineated on Exhibit "A" shall be as follows:

EASEMENT AREA 1 EASEMENT AREA 2
Lot 1 50%
Lot 2 50%
Lot 3 0%

For the purpose of this declaration,
assessed against each lot shall include
incurred for Easement Maintenance, incl
expended for engineers, contractors, att
together with an administration fee of
Owner (hereinafter defined) as re%f?u me

costs and expenses
limited to amounts
ndterials and equipment,
%} payable to the Managing
or its services.

easement premises, while
, will be primarily located on
reby designated the "Managing

3. Since its contemplatég
benefitting all portions of the
Lot 2, the owner of Lot 2 is

:Owner" of the Property. Oncg : avelopment of Lot 1 is completed,

then the owner of Lot 1 shall
shall commence thirty (30)._day
Occupancy Permit for any of the !
Lot 1. The Managing Owner{ g
engage others to maintain the Ha
owners of the Property,
engage a third party
perform the duties
Owner.

Managing Owner, and his duties
after the issuance of the First
ldings to be built and occupied in

o) gations herein imposed upon the Managing

e~/ owner of Lot 2 fails to discharge its
dnaging Owner within thirty (30) days after a
one or more owners of the other portions of the
Property, any othw er may perform or undertake Easement Maintenance.

In the case of an emergency requiring immediate action to keep the

Easement Premises open, such as in the case of a snow storm, flood or

similar event, any owner may undertake the Easement Maintenance required
as a result of such emergency.

In the event an owner or owners other than the Managing Owner
perform or undertake Easement Maintenance due to the failure of the
Managing Owner to discharge its responsibilities or due to an emergency,
such Owner or Owners shall have the same rights of assessment, lien and
other rights hereinafter granted to the Managing Owner.

hSLO 1560
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4. The Managing Owner shall not be liable to the other Owners of
the Property for any mistake in judgment or acts or omissions not made
in bad faith. The Owners of the Property shall indemnify and hold the
Managing Owner harmless against all contractual liabilities to others
arising out of agreements made by such Managing Owner unless such
agreements shall have been made in bad faith or with knowledge that the
same was contrary to the provisions of this Declaration, but only to the
extent that such contractual liabilities exceed the Managing Owner’s
proportionate liability therefor as provided in Paragraph 2 hereof.

5. 1In the event a disagreement arises as to the need to undertake
the Easement Maintenance with respect to the Easement Premises, the
determination by two of the owners shall be fipal and binding upon all
owners of the Property.

6. Any expense or costs incurred with pect to maintenance
and/or repair of any portion of the Easement B
or negligent act of any owner, or its
provision herein to the contrary, shall . d/solely to such Owner
and its Lot. In addition, any mainten
required by any portion of the Easemen
primarily by extraordinary use (for
shall be paid for solely by the Oﬁii

due to damage caused
construction vehicles)
duch extraordinary use of
assessment solely against

such Owner’s Lot. All amounts ej
restoration resulting from an .eX iordinary use of Easement Premises,
shall be due ten (10) days afite i
Managing Owner or the Owners.

fasement Maintenance other than that
pan for snow removal, plowing and
notify each owner in writing as to the
required and setting forth the amount
ie assessment based on such "estimated
and payable within thirty (30) days.

7. Prior to undertaking
due to an emergency, and
salting, the Managing Ownery ¢
amount of cash estimated
being assessed to each
cash requirement" shalj

If said "esti 3H requirement" proves inadequate to defray
the expenses and cdgsh Rken the Managing Owner has the right to issue

a supplemental/agsesy which shall be due and payable within fifteen
(15) days. 1If , costs and expenses have been paid, the Managing
Owner has not expended the monies paid as the "estimated cash
requirement” for “EaSement Maintenance, the Managing Owner shall refund
to each Owner its prdportionate share of such unexpended monies.

With respect to the costs and expenses for snow removal, plowing
and salting, the Managing Owner shall have the right to issue monthly
notices setting forth the amount being assessed to each Lot for snow
removal plowing and salting. Such assessments shall be due and payable
within fifteen (15) days.

The Managing Owner shall keep full and correct books of account

concerning expenditures with respect to the Easement Premises. Such
records shall be available for inspection by any Owner, during normal

4
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business hours.

No Owner may waive or otherwise escape liability for assessments
provided for herein by non-use of the Easement Premises.

8. The amount of each assessment shall constitute a lien on each
Lot until paid by the Owner thereof. If the assessment is not paid by
the due date herein provided, the assessment shall bear interest from
the due date of such assessment at the maximum rate of interest then
permitted by law. The Managing Owner may bring an action of law against
the Owner obligated to pay the assessment, or foreclose the lien against
the Owner’s Lot. All interest, costs and reasonable attorneys’ fees and
disbursements pertaining to said assessment sha)} be added to the amount
of such assessment.

anaging Owner, an
f the Property to
ances, recorded or

Upon the recording of notice of lien by
unpaid assessment shall be a lien upon the
which its pertains prior to any other lie2§>
not recorded, except only;

a.) Taxes, special assessments and taxes theretofore or

thereafter levied by any political subd r municipal corporation
of this State and other State or : ks which by law are a lien
on the interest of such ow 0 pre-existing recorded
encumbrances thereof; and

b.) Encumbrances on the : : such owner recorded prior to
the date such notice is recorde by law would be a lien thereon
prior to subsequently recorded dDrances. ‘

Except when pursuant vragfaph 3 above, and Owner or Owners

other than the Managing Ow
shall be in favor of the ding Owner. Where a portion of the
Property 1is sold at or private sale pursuant to this
Declaration because o esfailure to pay assessments, the Managing
Owner shall have 222\57 er\te bid in the amount of the assessment.

N

C. GENERAL PROVIS

4 ICABLE_TOC THIS DECLARATION

1. Declarant hereby declares that this Declaration and the
covenants establis erein shall be covenants to run with the land.
Said covenants and _redtrictions shall inure to the benefit of and be
binding upon each and every Owner, and his or her respective heirs,
representatives, successors, purchasers, lessees, grantees  and
mortgagees. By the recording or acceptance of the conveyance of a
portion of the Property or any interest therein, the person or entity to
whom such portion of the Property is conveyed shall be deemed to accept
and agree to be bound by the provisions of this Declaration.

2. The rights, liabilities and obligations set forth herein shall
attach to and run with the ownership of a Lot comprising a part of the
Property, and may not be severed or alienated from such ownership.

9GL0 1860
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3. Any reference in deeds of conveyance, or in any mortgage or
trust deed or other evidence of obligation or transfer, of the Property
shall cause the easements and covenants herein contained to be binding
upon any such grantee, mortgagee or trustee and their successors and
assigns as fully and completely as though said easements and covenants
were fully recited and set forth in their entirety in such documents.

4. Notices provided for in this Declaration shall be in writing
and shall be addressed to an Owner other that the Declarant at the
address to such Owner. However, any Owner may also designate a

different address at which he is to be notified. Any notices required
pursuant to the provisions of this Declaration shall be deemed to have
been properly served when mailed, postage prepaid, certified mail or
registered mail, return receipt requested, to last known address of
the addressee, or when delivered in person with % ten acknowledgement
of the receipt thereof.

5. If any provision of this Declar pe held invalid it
shall not affect the validity of the remsafnde rhe Declaration. If
any provision of the Declaration is deemed, tg|violate the rule against
perpetuities or any other rule, gty law imposing time
limitations, then such provisions sha med to remain in effect
until the death of last survivor ¢f iving descendants of the
President of the United States, Bj plus twenty-one (21) years

thereafter.

6. The Managing Owner a the right to enforce, by any
proceeding at law or in equit strictions, conditions, covenants
reservations, ‘liens and chax ¥ ‘or hereafter imposed by the
provisions of this Declaratien Failure by the Managing Owner to
enforce any covenant or resfrictiog/herein contained shall in no event
be deemed a waiver of the t} to do so thereafter. No covenants,

restrictions, conditions, & jaxions or provisions contained in this
Declaration shall be deeme

failure to enforce s
breaches which ma

€spective of the number of violations or
sred.

7. All rights amedies and privileges granted to the Managing

y e terms, provisions, covenants or conditions
nll be deemed to be cumulative, and the exercise
All not be deemed to constitute an election of
remedies nor shaly preclude the Managing Owner thus exercising the
same from exercisifig such other and additional rights, remedies or
privileges as may be granted to the Managing Owner at law or in equity.

8. The provisions of this Declaration shall be liberally construed
to effectuate the intentions and purposes of Declarant.

9. In the event title to a Lot is held by a land trust, under
which all powers of management, operation and control remain vested in
the trust beneficiary or beneficiaries then the trust estate under said
trust and the beneficiaries thereunder from time to time shall be liable
for payment of any obligation, lien or indebtedness created under this

{)
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Declaration against the Lot. No claim shall be made against any such
title holder trustee personally for any claim or obligation created
hereunder and the trustee shall not be obligated to sequester funds or
trust property to apply in whole or in part against any such lien or
obligation, but the amount thereof shall continue to be a charge or lien
upon the premises notwithstanding any transfers of beneficial interest
or in the title to such real estate.

i0. In addition to the rights herein reserved by Declarant to
record Amendments to this Declaration to add additional portions of Lots
1, 2, and 3 to the Easement Premises, the provisions of this Declaration
may be amended by an instrument in writing setting forth the amendments
and executed by the Owners of both Lots 1 and 2,.plus the Declarant, but
only for so long as the Declarant owns any p ion of the Property.
Notwithstanding the foregoing, no amendment whi involves that portion
of the Easement Premises delineated on Exhibit "A hall be valid unless
executed by all of the Owners of Lots 1, d 3

placed of record in the Office of Reco riof /Beeds for Kane County,
Illinois. As a limitation upon the fo i
purports to change the location of the
the approval of the City of Aurora, I
constitutes a change in the "“Fina
Lots of the ROUNDHOUSE SUBDIVISIONM
and unobstructed flow of pedest
within the Property or deny the
constructed on the Property,

their buildings, parking area

Premises shall require
but only if such change
spplicable to the various
ment shall impair the free
hicular traffic about and

adjacent public streets. .

IN WITNESS WHEREOF, the D has affixed its hand and seal as

85L0 1560
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EXHIBIT D
INDEMNITY AGREEMENT

In consideration of the mutual promises contained in the Development Agreement
between Midwest Management, Inc., an Illinois Corporation ("Midwest") and the City of
Aurora dated June 2|, 1994, the parties agree as follows:

The City of Aurora shall indemnify, defend and hol
successors in title and any lenders of Midwest to that portion
as hereafter described as "Site" from and against any suits, ns, demands, losses,
damages, claims, liabilities, fines, penalties, expenses, inclidi ts and reasonable
attorneys’ fees incurred in any legal or administrative/ prcee s with respect to

armless Midwest and its
Roundhouse Property

to and preceding the escrow transfer of title to the Site 5 M including claims arising
from incomplete performance of the environmental ¢
Northern Railroad Company.

Dated this 71fday of Jur L‘éi 1994 <>
City of Augora
7

Midwest Management, Inc.

By: W, :é
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